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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2589 

Proposed  Regulation  Relating  to  Civil 
Penalties 

agency:  Pension  and  Welfare  BeneHts 

Administration,  Labor. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains  a 
proposed  regulation  that  sets  forth  the 
manner  in  which  the  Department  of 
Labor  (the  Department)  intends  to 
assess  civil  penalties  under  section  8477 
of  the  Federal  Employees’  Retirement 
System  Act  of  1986  (FERSA  or  the  Act). 
Section  8477(e)(1)(B)  of  FERSA 
authorizes  the  Secretary  of  Labor  to 
assess  civil  penalties  against  parties  in 
interest  who  engage  in  prohibited 
transactions  with  the  Thrift  Savings 
Fund  established  under  FERSA,  and 
authorizes  the  Secretary  to  prescribe 
regulations  to  carry  out  the 
Department's  FERSA  civil  penalty 
functions.  The  proposed  regulation 
would  adopt  the  definitions  of  terms  and 
procedures  established  for  assessment 
of  civil  penalties  under  section  502(i)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  published  today, 
elsewhere  in  this  Federal  Register. 
dates:  Written  comments  concerning 
the  proposed  regulation  must  be 
received  by  November  25, 1988. 

If  adopted,  the  regulation  would  be 
effective  for  purposes  of  conducting 
penalty  proceedings  under  section  8477 
at  any  time  on  or  after  30  days  from  the 
date  of  its  publication  as  a  ffnal 
regulation. 

address:  The  Department  invites 
interested  persons  to  submit  written 
comments  on  the  proposed  regulation 
(preferably  three  copies)  which  should 
be  submitted  to:  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5671,  U.S.  Department  of  Labor, 
Washington,  DC  20210;  Attention: 
“Proposed  FERSA  Civil  Penalty 
Regulation.”  All  submissions  will  be 
open  to  public  inspection  at  the  Public 
Documents  Room,  Pension  and  Welfare 
BeneHts  Administration,  U.S. 
Department  of  Labor,  Room  N-5507,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E.  Rees,  Plan  Benefits  Security 
Division,  Offf  ce  of  the  Solicitor.  (202) 
523-9141,  U.S.  Department  of  Labor, 
Washington,  DC  20210  or  Debra  L 
Silver,  OfHce  of  Regulations  and 


Interpretations,  Pension  and  Welfare 
BeneBts  Administration,  U.S. 

Department  of  Labor,  Washington,  DC 
20210. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

In  1986  Congress  passed  the  Federal 
Employees’  Retirement  System  Act 
(F^SA),  as  amended,  5  U.S.C.  8401  et 
seg.,  ^  which  established  a  retirement 
system  for  most  civilian  federal 
employees  hired  after  December,  1983, 
and  which  provided  for  participation  by 
certain  other  federal  employees.  Section 
8437  of  FERSA  established  a  Thrift 
Savings  Fund  (the  Fund)  which  consists 
of  all  employee  and  government 
contributions  into  the  system,  increased 
by  the  total  net  earnings  of  the  Fimd  as 
reduced  by  the  total  net  losses  of  the 
Fund,  and  reduced  by  the  total  amount 
of  payments  made  bom  the  Fund. 

Section  8477(c)  of  FERSA  prohibits 
certain  transactions  between  the  Fund 
and  a  “party  in  interest”  (as  defined  in 
section  8477(a)(4)  of  the  Act)  with 
respect  to  the  Fund.  In  section 
8477(e)(1)(B),  Congress  granted  the 
Secretary  of  Labor  the  authority  to 
assess  civil  penalties  against  parties  in 
interest  who  engage  in  prohibited 
treuisactions  with  the  Fund.  Section 
8477(e)(1)(B)  provides  in  part  that  the 
amount  of  the  penalty  “shall  be  equal  to 
5  percent  of  the  amount  involved  in  each 
transaction  *  *  *  for  each  year  or  part 
thereof  during  which  the  prohibited 
transaction  continues,  except  that  if  the 
transaction  is  not  corrected  *  •  *  within 
90  days  after  the  date  the  Secretary  of 
Labor  transmits  notice  to  the  party  in 
interest  (or  such  longer  period  as  the 
Secretary  of  Labor  may  permit)  *  *  * 
such  penalty  may  be  in  an  amount  not 
more  than  100  percent  of  the  amount 
involved.” 

The  Department  also  has  the 
authority,  under  section  502(i)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  to  assess  a  similar 
civil  penalty  against  parties  in  interest 
with  respect  to  prohibited  transactions 
involving  ERISA-covered  welfare  plans 
and  pension  plans  which  are  not 
“qualified”  plans  under  the  Internal 
Revenue  Code.  Section  502(i)  of  ERISA. 

'  Sections  8401  through  8479  of  Title  5,  United 
States  Code  (U.S.C.),  were  enacted  by  Congress  at 
section  101(a)  of  FERSA.  The  Act  itself  provides  no 
independent  numbering  system  for  these  provisions, 
but  directly  assigns  the  chapter  and  section 
numbers  under  which  those  provisions  are  to  be 
codified  in  Title  5  of  the  United  States  Code.  For 
purposes  of  clarity  and  convenience,  therefore,  this 
preamble  references  the  provisions  of  FERSA  by 
using  the  U.S.C.  section  numbers  which  Congress 
assigned  to  them  in  the  Act.  Thus,  for  example,  the 
following  reference  to  “section  8437  of  FERSA"  is  to 
Title  5  U.S.C.  8437. 


like  section  8477(e)(1)(B)  of  FERSA. 
adopts  the  meaning  given  the  terms 
“amount  involved”  and  “correction”  in 
the  prohibited  transaction  excise  tax 
provisions  of  the  Internal  Revenue  Code 
(the  Code).  The  Department  has  issued 
today,  elsewhere  in  the  Federal  Register, 
interpretative  regulations  under  502(i)  of 
ERISA  (29  CFR  2560.502i-l)  which  adopt 
the  definitions  of  terms  under  the  Code, 
and  procedural  regulations  to  be 
followed  when  a  party  contests  the 
Department’s  assessment  of  a  penalty 
under  section  502(i)  of  ERISA.  See  29 
CFR  2570.1-.12.  These  regulations  adopt 
the  Department  of  Labor’s  general  rules 
for  administrative  hearings  (29  CFR  Part 
18),  modified  to  accommodate  the 
special  characteristics  of  prohibited 
transaction  penalty  proceedings. 

The  Department  believes  that 
Congress  intended  that  the  prohibited 
transaction  penalty  provisions  of  FERSA 
and  ERISA  would  be  miforced  in  a 
similar  manner  (and  would  have  a 
similar  deterrent  effect)  and  would  be 
interpreted  consistently  with  the  parallel 
provisions  of  the  Code.  The  Department 
therefore  proposes  to  adopt,  with  one 
exception  explained  below,  the  ERISA 
section  502(i)  interpretations  and 
procedural  regulations  set  forth  at  29 
CFR  Part  2560  and  Part  2570  for 
purposes  of  prohibited  transaction 
penalty  proceedings  under  FERSA 
section  8477(e)(1)(B). 

Assessment  of  Penalty 

Section  8477  differs  from  the  ERISA 
civil  penalty  provision  in  one  major 
respect.  Section  8477(e)(1)(B)  provides 
that  “the  penalty  assessed  shall  be 
equal  to  5  percent  of  the  amount 
involved.”  Thus,  unlike  under  section 
502(i)  of  ERISA,  the  Department  has  no 
discretion  under  section  8477  of  FERSA 
to  assess  an  initial  penalty  of  less  than  5 
percent.  Proposed  §  2589.1  has  been 
drafted  to  reflect  this  difference.  As  the 
proposed  provision  shows,  however, 
section  8477(e)(1)(B),  like  section  502(i) 
of  ERISA,  permits  the  Department  to 
assess  a  “second-tier”  penalty  of  “not 
more  than  100%  of  the  amount 
involved.”  The  Department 
contemplates  exercising  this  grant  of 
discretion  to  assess  penalties  of  less 
than  the  full  amount  at  the  second  level, 
when  appropriate. 

“Amount  Involved”  and  “Correction” 

In  section  8477(e)(1)(B)  of  FERSA,  as 
with  section  502(i)  of  ^ISA,  Congress 
expressly  indicated  that  the  terms 
“amount  involved”  and  “correction” 
should  be  defined  as  those  terms  are 
defined  in  section  4975(f)  (4)  and  (5)  of 
the  Internal  Revenue  Code.  Section  4975 
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imposes  a  tax  on  prohibited  transactions 
between  disqualified  persons  and  tax- 
qualified  benefit  plans.  As  explained 
more  fully  in  the  preamble  to  29  CFR 
Part  2560,  published  today  elsewhere  in 
this  Federal  Register,  the  definitions 
under  section  4975(f)  (4)  and  (5)  of  the 
Code  are  virtually  identical  to  those  of 
section  4941  of  the  Code.  Section  4941 
imposes  a  tax  on  prohibited  transactions 
between  disqualified  persons  and 
private  foundations  and  provides  for  a 
two-tier  penalty  similar  to  that  imposed 
by  section  4975  of  the  Code  and  section 
502(i)  of  ERISA.  Temporary  Treasury 
regulations,  which  are  published  at  26 
CFR  141.4975-13,  state  that  the 
applicable  regulations  under  section 
4941  of  the  Code  will  control  in 
construing  certain  terms,  including 
“amount  involved”  and  “correction”  for 
purposes  of  section  4975  of  the  Code.^ 

In  light  of  the  Congressional  mandate 
that  “amount  involved”  and 
“correction”  be  defined  under  section 
8477  of  FERSA  as  defined  under  Code 
section  4975  (and  pursuant  to  the 
adoption  of  the  section  4975  definitions 
for  pmposes  of  prohibited  transaction 
penalty  proceedings  under  ERISA 
section  502(i]),  the  Department  proposes 
to  adopt  the  definitions  of  those  terms 
as  set  forth  in  the  502(i)  regulations  at  29 
CFR  2560.502i-l  (b)  and  (c). 

The  Operation  of  the  Correction  Period 

Section  8477  of  FERSA,  like  section 
502(i)  of  ERISA,  allows  a  party  in 
interest  to  “correct”  a  prohibited 
transaction  within  90  days  after  notice 
from  the  Secretary  of  I.abor  and  thereby 
avoid  the  100  percent  second-tier 
penalty.  The  Department  proposes  to 
adopt,  for  purposes  of  section  8477  of 
FERSA,  the  regulation  at  29  CFR 
2560.502i-l(d]  which  provides  that,  as  a 
general  matter,  the  “correction  period” 
will  begin  on  the  date  of  the  prohibited 
transaction  and  end  90  days  after  final 
agency  action  has  been  taken  in  a 
particular  case,  or  a  final  order  has  been 
entered  in  a  judicial  review  of  the  final 
agency  action. 

The  Computation  of  the  Sanction 

The  Department  proposes  to  adopt  the 
method  of  computing  the  civil  penalty 
under  section  502(i)  of  ERISA  for  the 
same  purpose  imder  8477(e)(l)(B]  of 
FERSA.  As  with  the  ERISA  civil  penalty 
provision,  the  Department  has 
concluded  that  it  would  be  consistent 
with  Congressional  intent  to  compute 


the  FERSA  civil  penalty  in  accordance 
with  the  method  used  in  the  excise  tax 
regulations  under  the  Internal  Revenue 
Code.  The  ERISA  section  502(i)  method 
of  computation  was  drafted  directly 
from  the  parallel  Code  regulations  and 
therefore  can  appropriately  be  adopted 
for  FERSA  section  8477  proceedings. 

Procedures  for  the  Assessment  of  Civil 
Penalties  Under  FERSA  Section 
8477(e)(1)(B) 

Section  8477(e)(l)(B]  of  FERSA  grants 
the  Secretary  of  Latmr  the  authority  to 
assess  the  FERSA  prohibited 
transaction  civil  penalties,  and  under 
section  8477(f),  the  Secretary  may 
prescribe  regulations  to  implement  civil 
penalty  procedures.  The  Department 
believes  that  it  is  appropriate  for  the 
Department  to  administer  the  civil 
penalty  provisions  under  its  authority 
consistently,  to  the  greatest  degree 
possible.  After  careful  review,  the 
Department  has  decided  that  the 
procedural  regulations  at  29  CFR  Part 
2570,  which  provide  for  assessment  of 
ERISA  section  502(i)  civil  penalties,  are 
equally  appropriate  for  civil  penalty 
proceedings  under  FERSA  section 
8477(e)(1)(B).  The  Department  therefore 
proposes  to  adopt  29  CFR  Part  2570  as 
the  rules  of  procedure  applicable  to 
prohibited  transaction  penalty 
proceedings  under  FERSA  section 
8477(e)(1)(B). 

The  proposed  regulation  would  adopt 
procedures  for  (1)  notification  to  a  pai^ 
in  interest  that  the  Department  intends 
to  assess  a  penalty  pursuant  to  section 
8477(e)(1)(B),  (2)  requesting  a  hearing 
with  respect  to  the  matter  before  an 
administrative  law  judge  and  (3)  an 
appeal  of  an  administrative  law  judge 
decision  to  the  Secretary  or  his  delegate. 
In  this  regard,  the  Secretary  has 
established  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  within 
the  Department,  which  has  been 
delegated  the  responsibility  for  carrying 
out  most  of  the  Secretary’s 
responsibilities  under  FERSA.  See 
Secretary’s  Order  1-87, 52  FR 13139 
(April  21, 1987). 

The  Department  has  published  rules 
of  practice  and  procedure  for 
administrative  hearings  before  the 
Office  of  Administrative  Law  Judges  at 
29  CFR  Part  18,  48  FR  32538  (1983).  As 
explained  in  29  CFR  18.1,  those 
provisions  generally  govern 
administrative  hearings  before 
administrative  law  judges  assigned  to 
the  Department  and  are  intended  to 
provide  maximum  uniformity  in  the 
conduct  of  administrative  hearings.  The 
502(i)  procedural  regulations,  which  the 
Department  proposes  to  adopt  for 
purposes  of  FERSA  section  8477 


prohibited  transaction  penalty 
proceedings,  incorporate  many  of  the  29 
CFR  Part  18  provisions,  see  29  CFR 
2570.1,  modified  in  a  number  of  respects 
to  reflect  the  special  characteristics  of 
civil  penalty  assessment  proceedings 
under  502(i)  of  ERISA,  as  set  forth  in  29 
CFR  2570.2-.12.  The  Department 
believes  that  these  modifications  are 
equally  appropriate  for  penalty 
proceedings  under  FERSA  section 
8477(e)(1)(B) 

The  Department  therefore  proposes  to 
adopt  Part  2570  in  its  entirety  for 
purposes  of  prohibited  transaction 
penalty  proceedings  under  FERSA. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
imposes  certain  requirements  with 
respect  to  proposed  rules  which  would 
have  significant  impact  on  a  substantial 
number  of  small  entities.  A  “rule”  under 
the  Regulatory  Flexibility  Act  is  one  for 
which  a  general  notice  of  proposed 
rulemaking  is  required  under  section 
553(b)  of  the  Administrative  Procedure 
Act.  Under  section  553(b)  of  the 
Administrative  Procedure  Act  a  general 
notice  of  proposed  rulemaking  is  not 
required  for  rules  of  agency 
organization,  procedure  or  practice. 

'Thus,  such  rules  are  excluded  from  the 
definition  of  “rule”  under  the  Regulatory 
Flexibility  Act.  Since  the  proposed 
procedural  regulation  (29  CFR  2589.1(b)) 
is  a  rule  of  agency  procedure  or  practice 
it  is  thus  not  subject  to  the  requirements 
of  the  Regulatory  Flexibility  Act. 

The  Department  has  also  determined 
that  the  proposed  interpretative 
regulation  at  29  CFR  2^9.1(a)  will  not 
have  any  significant  impact  on  a 
substantial  number  of  small  entities,  and 
contains  no  reporting  and  disclosure 
requirements.  The  primary  purpose  of 
the  proposed  regulation  is  to  deter 
individuals  who  manage  the  Ifriift 
Savings  Fund  fix>m  engaging  in 
prohibited  transactions,  e.g.,  from  using 
such  assets  for  their  own  benefit.  To 
that  extent,  the  regulation  will  enable 
the  Department  to  assess  civil  penalties 
on  those  individuals  who  are  found  to 
be  violating  the  FERSA  prohibited 
transaction  provisions. 

Based  on  anticipated  enforcement 
experience  under  section  502(i)  of 
ERISA,  and  taking  into  account  both  the 
difference  in  nature  of  the  Thrift  Savings 
Fund  under  FERSA  as  compared  to 
private  sector  plans  subject  to  section 
502(i)  of  ERISA  as  well  as  the  fact  that 
this  is  a  new  program,  the  Department 
estimates  that  it  will  identify  a  very 
limited  number  of  cases  in  any  year 
which  will  result  in  penalties,  and  that 
in  some  years  there  will  be  no  cases 


*  Regulations  under  section  4941  of  the  Code  are 
found  at  26  CFR  53.4941.  These  regulations  were 
adopted  on  April  17. 1973  (38  FR  9493).  and  were 
adopted  under  section  4975  of  the  Code  on  August  6, 
1979  (41  FR  32890). 
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which  result  in  such  penalties.  Given  the 
selective  nature  of  the  burden  imposed 
by  this  regulation,  the  Department 
believes  Aat  the  regulation  will  not 
have  a  significant  impact  on  small 
entities  which  provide  services  to  the 
Thrift  Savings  Fund  or  small  entities  in 
which  the  Thrift  Savings  Fund  invests. 

Executive  Order  12291 

The  Department  has  determined  that 
this  proposed  regulation  does  not 
constitute  a  "major  rule"  as  that  term  is 
used  in  Executive  Order  12291  because 
the  action  does  not  result  in:  an  annual 
e^ect  on  the  economy  of  $100  million;  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
mandates  that  agencies  provide  data 
with  respect  to  iMormation  collection 
requirements  which  may  be  imposed  by 
certain  regulatory  action.  The  proposed 
regulation  defining  terms  which  relate  to 
the  assessment  of  civil  sanctions  under 
FERSA  section  8477  (e)(l)p]  does  not 
contain  any  new  information  collection 
requirements  and  does  not  modify  any 
existing  requirements.  Thus,  it  is  not 
subject  to  section  3504(h)  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3504(h).  In  addition,  section  3508(c)(1)(B) 
of  the  Paperwork  Reduction  Act 
provides  that  the  requirements  of  the 
Act  do  not  apply  to  administrative 
actions  involving  specific  individuals  or 


entities.  Thus,  the  Department  has 
determined  that  the  administrative 
adjudications  which  would  be 
conducted  pursuant  to  the  procedures 
contained  in  this  regulation  fall  within 
the  scope  of  this  exemption  fitim  the 
Paperwoiic  Reduction  Act. 

Statutory  Authority 

The  proposed  regulation  would  be 
adopted  pursuant  to  the  authority 
contained  in  sections  8477(e)(1)  (B)  and 
(f)  of  FERSA  (Sec.  101,  Pub.  L  No.  99- 
335, 100  Stat.  584,  586,  5  U.S.C.  8477(e)(1) 
(B)  and  (f)).  and  Secretary's  Order  1-87, 
52  FR 13139  (April  21, 1987). 

List  of  Subjects  in  29  CFR  Part  2589 

Administrative  practices  and 
procedures.  Claims,  Employee  benefit 
plans.  Federal  Employee  Retirement 
System,  Law  enforcement.  Party  in 
interest.  Pensions,  Pension  and  Welfare 
Benefits  Administration,  Prohibited 
transactions. 

Proposed  Regulation 

In  view  of  the  foregoing,  Chapter  XXV 
of  Title  29  is  proposed  to  be  amended  as 
set  forth  below: 

By  adding  in  the  appropriate  place  the 
following  new  Subchapter  K,  consisting 
of  Part  2589: 

SUBCHAPTER  K— ADMINISTRATION  AND 
ENFORCEMENT  UNDER  THE  FEDERAL 
EMPLOYEES’  RETIREMENT  SYSTEM  ACT 
OF  1986 

PART  2589— RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT. 

Sec. 

2589.1  Civil  Penalties  under  section 
8477(eKl)(B)  of  FERSA. 


Authmity:  Section  8477  (e)(1)(B)  and  (f)  of 
FERSA.  5  U.S.C.  8477  (eHlHB)  and  (f).  and 
Secretary's  Order  1-87, 52  ^  13139  (April  21, 
1987). 

§  2S89.1  CIvH  Penalties  under  Section 
8477(eX1KB)  of  FERSA. 

(a)  Section  8477(e)(1)(B)  of  FERSA,  5 
U.S.C.  8477(e)(1)(B),  permits  the 
Secretary  of  Labor  to  assess  a  civil 
penalty  against  a  party  in  interest  who 
engages  in  a  prohibited  transaction  with 
respect  to  the  Thrift  Savings  Fund.  The 
initial  penalty  under  section 
8477(e)(1)(B)  is  five  percent  of  the 
“amount  involved"  in  each  such 
transaction  for  each  year  or  part  thereof 
during  which  the  prohibited  transaction 
continues.  However,  if  the  prohibited 
transaction  is  not  corrected  during  the 
“correction  period,”  the  civil  penalty 
may  be  in  an  amount  not  more  than 
100%  of  the  “amount  involved."  The 
Department  of  Labor  will  apply  the 
definitions  set  out  in  §§  2560.502i-l  (b)- 
(e)  of  this  Chapter  of  Title  29  (civil 
penalties  under  section  502(i)  of  ERISA) 
in  determining  the  “amount  involved," 
“correction,"  “correction  period,”  and 
for  computation  of  the  section 
8477(e)(1)(B)  penalty. 

(b)  The  rules  of  practice  set  forth  in 
§§  2570.1-.12  of  Part  2570,  Subchapter  A 
of  this  Chapter  of  Title  29  (procedures 
for  the  assessment  of  civil  sanctions 
under  ERISA  section  502(i))  are 
applicable  to  prohibited  transaction 
penalty  proceedings  under  FERSA 
section  8477(e)(1)(B). 

Signed  at  Washington,  DC  this  20th  day  of 
September,  1988. 

David  M.  Walker, 

Assistant  Secretary  of  Labor,  Pension  and 
Welfare  Benefits  Administration. 
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